


ARBITRATION IN INDIA 

India with its promising demographic dividend, ease of doing business 

environment, cheap labour, ready available market, largest democracy, 

liberalised economy has emerged as an attractive 

corporate agglomerates abroad as well as domestic. At the same time, a

legal and judicial system in the

for a speedy, judicious, timely disposal of cases becomes another feature taken 

into consideration by corporate when it comes to starting a new business that 

too in a foreign territory. However, it is unfortunate how even t

Judicial system suffers from various disabilities such as huge pendency of cases, 

lack of infrastructure, slow and costly litigation, etc. All this was hugely 

impacting India’s image of being a conducive sp

from the country as well as all around the world were less inclined to invest and 

the share of manufacturing sector and industry in overall GDP remained 

abysmal.  

However, with India’s recent push to ‘Make in India’ and giving a boost to 

economy through various p

Innovation Mission, improving Ease of Doing Business Index of country has led 

the current government to give a push to Alternative Dispute Resolution as a 

way of resolving disputes.  
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In this context the policy sp

robust laws for Dispute Resolution and which proved to be fruitful when the 

country saw a surge in adoption of 

by many corporate entities. 

Arbitration is one of methods under Alternative Dispute Resolution. It is simple 

and speedy way of resolving dispute wherein the solution is arrived at by way 

consensus. For these reasons it is increasingly being preferred by many in case 

of disputes and has revolutionised the

What is Arbitration and how was it adopted by our country? 

way of dispute resolution better that Litigation and how are the two different 

from each other? Can the Arbitration be used in cross border disputes? 

Arbitration promises to be a solution to the problem of pending cases in the 

country. 

What is Arbitration? 

Arbitration is a form of alternative dispute resolution wherein the solution is 

achieved by a consensual, neutral and private way of coming to terms of 

agreement between the parties. 

know the rationale of Alternative Dispute Resolution 

behind Alternative Dispute Resolution is to dilute the culture of ‘losing or 

wining’ whenever a dispute arises, as in the usual attitude of people in general. 

In this context the policy space of the country marked a shift in enactment of 

robust laws for Dispute Resolution and which proved to be fruitful when the 

country saw a surge in adoption of Arbitration as way of resolving their dispute
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It progressively makes dispu

negotiation and conciliation, mediation. Another commendable aspect is the 

time bound or speedy disposal of dispute.

Arbitration being a form of Alternative Dispute Resolution is based on the 

tenets of ‘negotiation, consensus, private and timely disposal’. All thes

make arbitration a promising solution to the disputes. It is increasingly being 

used in commercial disputes, corporate disputes involving contracts, etc.

Historical Background of Arbitration

Arbitration is a novel Dispute Resolution Mechanism and our country has 

enactment the required statute for the same. The statute for Arbitration in the 

country is ‘Arbitration and Conciliation Act’

time in the year 1940. However, with changing times and changing demands of 

the economy as well as the nature of disputes, v

have been enacted to keep the Mechanism more relevant and giving a push to 

Arbitration as a way of resolving dispute.

Though Arbitration has been coined as a novel concept in the legal parlance, 

surprisingly enough, our country has been acquainted with various Alternative 

Dispute Resolution Methods since ages which date back to Vedic Period. 

During Vedic Times the Brihad

dispute resolution and dedicated bodies have been described for the same, 
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which are very much similar to the modern day process of Arbitration that we 

follow today.  

Our country has come far from where it starte

strongest, extensive and relevant laws in the world. 

 Arbitration vis-a-vis Litigatio

1. Provisions and Method of 

As discussed above, Arbitration is a method of conflict resolution without 

any party having to go to the court making it an excellent alternative to 

litigation. The procedure of Arbitration involves 

hears the arguments of both sid

passes an order called Arbitral Award which is enforceable in the country 

by any court of law. 

India is a signatory of the t

Nations Commission on International Trade Laws (UNC

Law on International Commercial Arbitration and the New York 

Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (New York Convention)

arbitration as well as the domestic arbitratio

Indian Arbitration and Conciliation Act of 1996.
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vis Litigation 
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hears the arguments of both sides and receives evidence. There upon he 
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arbitration as well as the domestic arbitration adopted in India through the 

Indian Arbitration and Conciliation Act of 1996. 
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The Indian Arbitration and Conciliation Act of 1996 majorly 

procedural as well as substantial aspect of Arbitration followed in the 

country. 

PART – 1 governs the domestic arbitration comprehensively covering all 

important provisions such as of 

Arbitrators, Appointment of Arbitrators, Composition of Tribunal, 

Conduct of Arbitral Proceedings, Arbitral award and its enforce

Whereas PART -2 governs the enforcement of foreign arbitral awards and 

it is majorly adopted f

Thus, the provisions of the Act are all encompassing keeping the essence 

of the idea of Arbitration intac

the provisions to get some basic idea

a) Arbitration as defined in 

whether or not administered by permanent arbitral institution. This 
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institution for arbitration and also by an arbitral tribunal appointed 

by the mutual consent of the parties or an arbitral tribunal 

appointed Court. 

b) Arbitral Tribunal 
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Court of law on request of either of the parties or appointed by the 
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parties on mutual consent basis. 

determine the procedure for appointing of the arbitrat

parties are also 

panel, provided that such should not be even. If no consensus is 

achieved on the total number of Arbitrators in the panel then

Arbitral tribunal shall consist of a sole Arbitrat

c) Arbitral Award 

interim award. After the completion of the Arbitration, the 

decision is arrived at by the Arbitral tribunal which is final. 

Arbitral Award shall state the reasons upon which it is

Arbitral Tribunal then passes an Arbitral A

enforceable by

any interim award passed by the Arbitral Tribunal pending 

Arbitration Proceeding.

writing and shall be signed by the members of the Arbitral 

Tribunal.  

d) Arbitration Agreement as defined under S.7 

by the parties to submit to arbitration all or certain disputes which 

have arisen or which may arise between them in respect of a 

defined legal relationship, whether contractual or not. It may be in 

the form of an arbitration clause in a contract or in the form of a 

separate agreement. An Arbitration Agreement shall be in writing. 
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e) Finality and enforcement of arbitral awards is explai

S.35 stating that an Arbitral Award shall be final and binding on 

the parties and persons claiming under them respectively.

 

2. Overall Comparison

On the basis of time taken

more speedier when compared to 

proceedings start immediately after the

Arbitration much more efficacious in providing remedy and to arrest the 

issue of time/ delay in giving arbitral award, that appeared at various 

occasions, and even lead to appeal a number of appeals before the High 

court, the legislature added S. 29A to the Act vide Arbitration and 

Conciliation Amendment Act 2015 which provides a time limit of twelve 

months for the completion of arbitral proceedings. This

calculated from the date the arbitral tribunal is appointed and such period 

may be ex-tended by a maximum period of six months by the parties. 

Moreover, under S.34, the Act provides for a recourse against arbitral 

award but at the same time puts

under the this provision. Thus, setting a time limit for appeal against 

arbitral award goes a long way in ensuring the finality of the arbitral 

award.  

Finality and enforcement of arbitral awards is explai

S.35 stating that an Arbitral Award shall be final and binding on 

the parties and persons claiming under them respectively.
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Conclusion is that, the maximum time limit for Arbitration Proce

one year plus six months (optional).

On the other hand, when

it varies widely across state to state, district courts to high courts, case to 

case, pendency of cases in the court, subject matter of dispute. It varies 

from anywhere few months to some years and the op

other party further frustrates the finality of the decision.  

On the basis of Cost

provision of appeal can further take the dispute to High Court and later 

Supreme Court adding to b

Litigation can expose y

without really coming to a conclusion.

of cost and time involved.

Arbitration on the other hand puts a limit on both time and cost. Giving 

the option to parties regarding appointment of arbitrator further makes it 

open for the parties to decide on the cost and time factor.  

 

On basis of Satisfaction of parties

Proceedings have more often than not, proved to be much more 

satisfactory to both the parties as compared to litigation. Reason being 

that the arbitral proceedings are much more private and consensual, 
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one year plus six months (optional). 
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case, pendency of cases in the court, subject matter of dispute. It varies 

from anywhere few months to some years and the option of appeal to the 

other party further frustrates the finality of the decision.       

Cost: As the Litigation is spread over years and the 

provision of appeal can further take the dispute to High Court and later 

Supreme Court adding to both time and cost for the litigants. Opting for 

Litigation can expose you to years of expenses in resolving dispute 

without really coming to a conclusion. There is no real surety on the limit 

of cost and time involved. 

Arbitration on the other hand puts a limit on both time and cost. Giving 

the option to parties regarding appointment of arbitrator further makes it 

open for the parties to decide on the cost and time factor.   
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moreover there is a touch of negotiati

in the whole process. 

the outcome of the proceedings and hence less likely to take recourse 

against the arbitral award

3. Success Rate of Arbitration

The advantages of Arbitration are many. The surge in people opting for 

arbitration is a clear signal for the same and point to the success rate of 

Arbitration as a method of dispute resolution. Today more and more 

people are opting for Arbitration and past few years have se

encouraging trends for commercial arbitration. This amply bears 

testimony to the success of Arbitration.

International Arbitration 

Emergence of globalisation and increase in economic activity across the borders 

has compelled the countries around the wor

and speedy way of overcoming and settling cross

The provisions for such dispute are incorporated in the Act as well. Section 

2(1)(f) defines International Commercial Arbitration as arbitration rela

disputes arising out of legal relationship

as commercial under the law in force in India

a foreign national, a body corporate, ass
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has compelled the countries around the world to come up with a consistent, fair, 

and speedy way of overcoming and settling cross- border disputes. 
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legal relationship, whether contractual or not,

under the law in force in India, where atleast one of the parties i

body corporate, association or body of individuals. The 

on and consent of parties involved 

Therefore, the parties are much more satisfied with 

the outcome of the proceedings and hence less likely to take recourse 

Arbitration are many. The surge in people opting for 

arbitration is a clear signal for the same and point to the success rate of 

Arbitration as a method of dispute resolution. Today more and more 

people are opting for Arbitration and past few years have seen 

encouraging trends for commercial arbitration. This amply bears 

Emergence of globalisation and increase in economic activity across the borders 

ld to come up with a consistent, fair, 

The provisions for such dispute are incorporated in the Act as well. Section 

2(1)(f) defines International Commercial Arbitration as arbitration relating to 

, whether contractual or not, considered 

of the parties is 

ociation or body of individuals. The 



idea is that the central management or control

association, etc must be in foreign hands. 

but involving a foreign party

International Commercial Arbitration

the Act. On the other hand, if an International Commercial Arbitration is held 

outside of India, then the parties would be subject to Part II of the Act

majorly talks about the enforcement of arbitral awards

Conclusion on choosing Arbitration

Arbitration as a form of Dispute Resolution has come out successfully 

worldwide and is being preferred by everyone out there, be it corporate or 

private individuals undergoing a contract. Recent years have seen a surge

people entering into Arbitration Agreements and/or incorporation of Arbitration 

Clause in the Contracts, Memorandum of Understandings, Agreements, etc.

As discussed above, Arbitration is being preferred for reasons like being a 

private and consensual way of conflict resolution. The choice given to the 

parties for choosing the arbitrator of their choice and the manner of choosing 

the Arbitrator also makes it more attractive.

More so, as compared to litigation, Arbitration has proved to be way more cost

effective and speedy way of settling disputes. Arbitration promises to give you a 

central management or control of such foreign corporate, 

in foreign hands. So, an arbitration with seat in India, 

but involving a foreign party as mentioned above, will be regarded as

International Commercial Arbitration. However, it will be subject to Part I of 

On the other hand, if an International Commercial Arbitration is held 

the parties would be subject to Part II of the Act

majorly talks about the enforcement of arbitral awards.  
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smooth exit from the dispute. This specially makes Arbitration the perfect 

choice in current scenario when time is equivalent to money.

Most often we see that in a dispute, a 

highly technical details which are relevant to the subject matter of the dispute is 

needed. In such cases, legalities become less important compared to the 

technicalities of the case. Arbitration allows the parties to c

of the choice who specializes in such matters. This makes the process of 

Arbitration more reliable as compared to Litigation.

Another attractive feature of Arbitration is that the proceedings under arbitration 

are highly confidential and as such no public record of the disputes and the 

proceedings. 

Thus, Arbitration comes with a bundle of advantages, such as being a fair, 

speedy, cost-effective, simple and confidential alternative to a costly and time 

taking litigation process and become

 

Disclaimer  

The information contained herein is of general nature and is not intended to address the 

circumstances of any particular individual or entity. Although we endeavour to provide accurate and 

timely information, there can be no guarantee that such information

received or that it will continue in the future. No one should act on such information without 

appropriate professional advice after the thorough examination of particular situation. 
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smooth exit from the dispute. This specially makes Arbitration the perfect 

choice in current scenario when time is equivalent to money. 

Most often we see that in a dispute, a thorough examination and analysis of 

highly technical details which are relevant to the subject matter of the dispute is 

needed. In such cases, legalities become less important compared to the 

technicalities of the case. Arbitration allows the parties to choose an Arbitrator 

of the choice who specializes in such matters. This makes the process of 

Arbitration more reliable as compared to Litigation. 

Another attractive feature of Arbitration is that the proceedings under arbitration 

d as such no public record of the disputes and the 

Thus, Arbitration comes with a bundle of advantages, such as being a fair, 

effective, simple and confidential alternative to a costly and time 

and becomes a great choice in resolving disputes.

The information contained herein is of general nature and is not intended to address the 

circumstances of any particular individual or entity. Although we endeavour to provide accurate and 

timely information, there can be no guarantee that such information is accurate as of the date it is 

received or that it will continue in the future. No one should act on such information without 

appropriate professional advice after the thorough examination of particular situation. 
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